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IN THE COURT OF APPEAL OF TANZANIA 

AT TABORA 

(CORAM: MBAROUK, J.A., MASSATI, J.A., And MUSSA, J.A.) 

CRIMINAL APPEAL NO. 279 “B” OF 2013 

     JAMES S/O SENDAMA ………………..………..…………..……..   APPELLANT 

VERSUS 

     THE REPUBLIC………………..………………….…..….…...…... RESPONDENT 

 (Appeal from the decision of the High Court of Tanzania 

at Tabora) 

(Wambali, J.) 

dated the 2nd day of December, 2012 

in 

Criminal Appeal No. 77 of 2011 

------------- 

JUDGMENT OF THE COURT 

20th  & 23rd June, 2014  

MASSATI, J.A.: 
 

 The appellant was charged with one count of unlawful possession of 

government trophy contrary to sections 69(1), 70(1) and 2(b) (c) (iii) and 

(3) of the Wildlife Conservation Act (Cap 283 R.E. 2002) read together with 

paragraph 14 (d) of the First Schedule to the Economic and Organized 

Crimes Control Act (Cap 200 R.E. 2002). The case was filed in the Resident 

Magistrates’ Court of Shinyanga, where it was alleged that, on the 14th day 

of April, 2010 at Salunda area within Bariadi District in the then Shinyanga 

Region, the appellant was found in unlawful possession of 71 pieces of 
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government trophies, to wit, elephant tusks, worth Tshs. 235,200,000/= 

the property of the Government Tanzania. 

 

 By a certificate dated 24th June, 2010 issued under section 12(3) of 

the Economic and Organised Crimes Control Act (the Act) by the Acting 

State Attorney In Charge of the Attorney General’s Chambers, Shinyanga 

Zonal Office, the case was ordered to be tried in the Resident Magistrate’s 

Court of Shinyanga. But the proceedings show that the trial was conducted 

in the District Court of Shinyanga, presided over by one I. H. MAGORI, a 

Senior Resident Magistrate. In a judgment, which was delivered on 

28/4/2011, the appellant was convicted as charged and sentenced to 20 

years imprisonment, and in addition, he was ordered to pay a fine of Tshs. 

100,000/=. The government trophies, Exhibit P1, were forfeited to the 

government. His appeal to the High Court was dismissed in its entirety. He 

has now come to this Court on a second appeal.  

 

 At the appeal, the appellant was represented by Mr. Mugaya Mtaki, 

learned counsel, who filed four grounds of appeal, namely:- 

(1) That the learned judge erred in law in admitting 

in the proceedings of the case a certificate of 
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consent to prosecute the appellant which 

document had not been part of the original 

record at the commencement of the trial of the 

case before the Resident Magistrate’s Court. 

(2)    That the learned Judge erred in law in holding 

that  there was a proper consent to prosecute 

the appellant with the offences charged before 

the Resident Magistrate’s Court. 

(3)   That the learned Judge erred in law in holding 

that the Resident Magistrate’s Court of 

Shinyanga was conferred with jurisdiction to 

adjudicate over the case against the Appellant. 

(4)   That the learned Judge erred in law in holding 

that even after expunging the caution 

statement  (Exhibit P3) and Extra- Judicial 

Statement (Exhibit P4) from the record of the 

proceedings of the case, still there remained 

sufficient evidence on record to justify the 

Appellant’s conviction. 
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 The learned counsel for the appellant, started by addressing us on 

his grounds of appeal. Submitting on the first three grounds, Mr. Mtaki 

argued in effect, that the Certificate of the Director of Public Prosecutions 

(DPP) appearing on page 4 of the record, delegating powers to consent to 

Mr. Hashim Ngole, who was not a State Attorney In Charge was not part of 

the record of the trial court and that  even if it was there, under GN 191 of 

1984, the DPP could not delegate his powers to consent, (even to the State 

Attorney In Charge let alone to any other state attorney), to prosecute an 

offence facing the appellant. Such consent could only come from himself. 

The learned counsel went on to argue that, consequently the trial of the 

appellant, which required the DPP’s personal consent, was not properly 

consented to. Therefore all the proceedings of the trial court and the High 

Court were a nullity, he argued. He did not pursue the fourth ground. 

 

 We then asked him to address us on whether, assuming the 

prosecution was properly consented to, the appellant was tried by a court 

of competent jurisdiction; given that the offence was committed in Bariadi 

District, the charge sheet was filed in the Resident Magistrate’s Court, but 

the appellant was tried in the District Court of Shinyanga, albeit by a 

Resident Magistrate. 
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 Mr. Mtaki submitted that the trial court had no jurisdiction in the 

circumstances, in terms of the Magistrates Courts’ Act (the MCA). 

Therefore the trial was a nullity. He asked us to allow the appeal and 

quash the conviction and set aside the sentence. 

 

 On the other hand, the respondent/Republic was represented by Mr. 

Iddi Mgeni, learned State Attorney, who in principle, did not oppose the 

appeal. In response to the point raised by the Court suo motu, the learned 

counsel readily conceded that since the offence was committed in Bariadi 

District, and the charge sheet and the certificate of trial designated the 

case to be tried by the Resident Magistrate’s Court Shinyanga, it was 

unlawful for the case to be tried in the District Court of Shinyanga. He 

therefore prayed that the proceedings, and judgments of both courts below 

be quashed, and this Court order a retrial. He left it to the Court, to decide 

which order would be appropriate with regard to the sentence, should 

there be another conviction. However, he was not prepared to accept the 

appellant’s argument that the DPP’s delegation to Mr. Ngole, and Mr. 

Ngole’s consent to prosecute were invalid. 
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 We shall begin with the issue that we had raised; whether the trial 

court had jurisdiction to try the case, assuming that the trial was properly 

consented to? 

 

 According to the Certificate of Order for Trial, dated 24th June, 2010 

the DPP’s consent was for the case to be tried in the Resident Magistrate’s 

Court of Shinyanga. However, according to the record, it appears that the 

case was initially filed in the District Court on 1/6/2010, before obtaining 

the DPP’s consent. The court correctly noted that it had no jurisdiction on 

the matter to take a plea on that day. But, again going by the available 

record, after the DPP’s consent was filed on 24/6/2010 and a new charge 

was filed, the case came up for mention on 28/6/2010 where a plea was 

taken; but the title of the Court which took the appellant’s plea remained 

the same: “The District Court of Shinyanga: which court proceeded 

with the trial to the end. Although the judgment of the trial court was 

entitled “IN THE RESIDENT MAGISTRATE’S COURT OF SHINYANGA” it did 

not, in our view, change the fact that the case was tried in the district 

court. 

 The territorial jurisdiction of magistrates’ courts is governed by 

sections 3, 4 and 5 of the MCA.  For the purpose of the present appeal, the 
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relevant provisions are sections 4, and 5. Section 4 establishes district 

courts. According to section 4(1) the territorial jurisdiction of such court is:- 

“within the district in which it is 

established.” 

The territorial  jurisdiction of courts of resident magistrates would be such 

areas as the Chief Justice  may designate from time to time in the Gazette, 

under section 5(1) of the MCA. Under GNs No. 68 of 1981 and 570 of 

1986, the Chief Justice, proclaimed several Courts of Resident Magistrates 

and their respective areas of jurisdiction. Under that notice, the jurisdiction 

of the Court of the Resident Magistrate of Shinyanga; was Shinyanga 

Region. We take judicial notice, and as the charge sheet shows, at the 

time, and as the offence was committed in Bariadi district, that district was 

still part of Shinyanga Region. It follows therefore that only the Court of 

the Resident Magistrate and not the District Court of Shinyanga, had the 

territorial jurisdiction to try the case; even if the trial magistrate was a 

Resident Magistrate. It was thus held in THOMAS ELIAS V R. (1993) TLR 

263), that if a case is filed in a designated court, no other court has 

jurisdiction to try it, except a designated magistrate sitting in the said 

designated court. On account of this, and as both learned counsel agree, 

we proceed to declare that the trial in the Shinyanga District Court was 
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void ab initio for want of jurisdiction, and so were the subsequent 

proceedings on appeal in the High Court. 

 

 The above, would have been sufficient to dispose of this appeal, but 

we feel impelled to comment on Mr. Mtaki’s grounds of appeal, with 

respect to the DPP’s powers to delegate his powers to consent to the 

prosecution of offences under the Economic and Organised Crimes Act 

(Cap 200 R.E. 2002) (the Act). 

 

 There is no doubt in our minds, that the trial of every economic 

offence under the Act has to be preceded by the consent of the DPP, under 

section 26(1) and that under section 26(2) of the Act, the DPP may 

delegate his powers to his subordinates, on such offences as he may 

specify in the Gazette. Mr. Mtaki has pointed out and Mr. Mgeni has not 

disputed that so far, the only delegation that the DPP has ever made is 

through GN 191 of 1984. 

 

 GN 191 of 1984 sets out two categories of offences in the schedule 

under the Notice. Part 1 of the schedule carries those offences under the 

Act, which can only be consented to by the DPP in person. Part 2 contains 
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offences under the Act, whose powers are delegated to the State Attorneys 

In Charge for the Zones. 

 

 In the present case, the appellant was charged with unlawful 

possession of government trophy contrary to section 69(1) 70(1) & (2) (c) 

(iii) and (3) of the Wildlife Conservation Act which falls under paragraph 

14(d) of the First Schedule to the Act Mr. Mtaki has submitted that this 

offence falls under Part 1 of the Schedule to the Notice and has produced a 

copy of that Notice. The copy indeed reflects what Mr. Mtaki had said. In 

response, Mr. Mgeni has submitted that this Notice has now been 

overridden by section 23 of the National Prosecutions Services Act No. 27 

of 2008 (the NPS Act) under which the DPP may delegate any of his 

powers except his power of delegation, to any member of the service. It is 

true that, that provision empowers the DPP to delegate any of his 

functions, but we do not agree that it has the effect of overriding GN 191 

of 1984. This is so because, first, the National Prosecutions Act, is a statute 

of general application. Normally, such a statute would not apply where 

there is a specific legislation in existence on a specific subject; unless the 

wording of the particular provision suggests otherwise, by use of such 

words as “Notwithstanding.” The wording of section 23 of the NPS Act does 
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not suggest so.  Secondly, GN 191 of 1984 derives its authority from 

section 26(2) of the Act. That section was not affected by The NPS Act. 

The only provision which was affected was section 27 of the Act, which 

was repealed by section 37 of the NPS Act. So clearly, it was not the 

intention of the legislature that section 23 of the NPS Act should override 

other written laws by mere implication. If that was the intention, it would 

have expressly done so.  So we reject Mr. Mgeni’s argument. 

 

But we have looked at the copy of the Notice produced by Mr. Mtaki 

and the one in the Revised Laws. Immediately, one would not fail to notice 

that the two Notices are contextually different, especially in relation to 

offences listed in Part 1 of the schedule. Whereas, Part 1 in the text 

presented by Mr. Mtaki lists down offences under paragraphs 1, 2, 5, 6, 11 

and 14 of the First Schedule to the Act, Part 1 of the same Notice in the 

Revised edition of the laws, captures offences under paragraphs 1, 4, 5, 10 

and 12 of the First Schedule to the Act. This shows that between the 

publication of GN 191 of 1984 on 5/10/1984, and 2010 when the offence in 

the present case is alleged to have been committed, a number of 

legislative changes have happened. In fact according to the Revised Edition 

of the Laws GN 191 of 1984 appears already to have been amended by GN 
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1 of 1992. For that reason, and in the light of further amendments made to 

the First Schedule to the Act for instance, by Act 15 of 2007, Act 3 of 2008, 

and Act No. 2 of 2010, we are not sure if even GN 191 of 1984 now 

appearing in the Subsidiary Legislation of the Revised Laws reflects the 

true position. That means, the copy produced by Mr. Mtaki, is certainly no 

longer good law, but even the one appearing in the Revised Laws, is not 

authentic enough from which to determine whether the offences under the 

Wildlife Conservation Act are still in paragraph 14 of the First Schedule or, 

fall under Part 1 of the Schedule or not, given the several amendments 

made after the coming into force of the Revised Edition of the Laws. It is 

therefore even doubtful whether the statement of offence in the charge 

preferred against the appellant cites the correct provisions of the law. So, 

for all practical purposes, in such uncertain state of the law prudence 

dictates that the consent to prosecute offences under the Wildlife 

Conservation Act, be given by the DPP himself until such time as GN 191 of 

1984 is amended to accommodate and reflect the numerous changes. It 

may even be advisable to look at the charge afresh. In view of this, and 

since it is not necessary for the determination of this appeal we shall for 

now decline to make any conclusive decision on this point. 
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 For the main reason that the trial court had no territorial jurisdiction 

to try the case, we exercise our revisional jurisdiction, and revise and 

quash the lower courts’ proceedings and judgment and set aside the 

sentence. However, in view of the fact that the appellant faces a serious 

economic crime and has spent only 4 out of 20 years imprisonment meted 

out on him, we order that he should be retried by a court of competent 

jurisdiction constituted by another magistrate with requisite jurisdiction, 

with immediate dispatch. In case of another conviction, the period that the 

appellant has so far served in prison, should be taken into account. 

Order accordingly. 

DATED at TABORA this 3rd day of June, 2014. 

M.S. MBAROUK 
JUSTICE OF APPEAL 

 
 

S.A. MASSATI 
JUSTICE OF APPEAL 

 
 

K.M. MUSSA 
JUSTICE OF APPEAL 

 

I certify that this is a true copy of the original. 

 

E.Y. MKWIZU 
DEPUTY REGISTRAR 
COURT OF APPEAL 


