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IN THE COURT OF APPEAL OF TANZANIA 
AT ARUSHA 

 
(CORAM: KIMARO,J.A., LUANDA,J.A., And MJASIRI,J.A.) 

 
CRIMINAL APPEAL NO.396 OF 2013 

 
LONING’O SANGAU……………………………………….APPELLANT 

VERSUS 
THE REPUBLIC………………………………………….RESPONDENT 

 
(Appeal from the judgment of the High court of Tanzania at Arusha) 

 
(Mwaimu,J.) 

 
dated 29th December, 2012 

in 
Criminal Appeal No. 29 of 2012 

 
…………………. 

 
JUDGEMENT OF THE COURT 

 
 

14th & 15 July 2015. 

KIMARO,J.A. 

 

 The appellant was convicted by the District Court of Monduli at 

Monduli  in absentia for the offence of unlawful possession of government 

trophy contrary to paragraph 14(d) of the first schedule and section 60(2)  

of the Economic and Organized  Crime Control Act, Cap 200 R.E. 2002  

read together with section 70(1) and  (2) (b) of the Wildlife Conservation 

Act Cap. 283 R.E.2002.  He was sentenced to a term of imprisonment for 

twenty (20) years. The jurisdiction of the District Court was derived from 
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the consent of the Learned State Attorney In charge at Arusha  issued 

under section 26 of the Economic And Organized Crimes Control Act read 

together with Part 11 of the 1st Schedule to Government Notice No.191 of 

1984.  The learned State Attorney also issued a certificate for the trial of 

the economic case by the District Court as required by section 12(3) of Cap 

200.   

 

 The prosecution evidence came from three witnesses.  Waziri 

Shabani (PW1) was Game Officer at Manyara Ranch and Supervisor of the 

Anti poaching at the Ranch. His duty was to make inspection in and outside 

the Ranch.  Lenyiro Lengoje (PW2) was also a Game Officer at the Ranch 

with responsibility similar to those of PW1 .  Both of them testified being in 

the Ranch on 16th June 2009 at around 2.30 P.m. where they saw about 

four people.  As they went near the persons, the persons fired a gun.  The 

witnesses had no gun.  They asked for assistance from the in charge of the 

Ranch who sent Police Officers to assist them.  The witnesses went to an 

area known as Andrew Dam where they saw the appellant carrying an 

elephant tusk.  Although the appellant tried to run away he was 

apprehended.  As the witness inspected the area they found a dead 
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elephant with one tusk.  The other evidence for the prosecution came from 

Simon Benedict (PW3) the driver who drove the policemen to the Ranch to 

assist the Game Officers.  All witnesses testified in the appellant’s absence 

after he absconded after being granted bail.  The conviction was entered 

against the appellant on 11th April 2011.  Upon his arrest on 31st October, 

2012 the accused tried to persuade the trial court that he was not the one 

who was convicted in absentia because his name was  Lomayani and not 

Loning’o.  The trial magistrate was not persuaded by the appellant’s 

assertions.  She said being the trial magistrate, she saw the appellant when 

he appeared in the trial court. 

 

 The record of the trial court does not show that the trial magistrate 

explained to the appellant the right that he had under section 226 (2) of 

the Criminal Procedure Act, Cap 20 of the Laws.  

 The section reads: 

 

“If the court convicts the accused person in his 

absence, it may set aside the conviction, upon 

being satisfied that  



4 
 

his absence was from causes over which he had 

no control and that he had a probable  defence 

on merit.” 

 The appellant was required to start serving the sentence from that 

date.  The failure by the trial magistrate to address the appellant on his 

rights as per section 226(2) of Cap 20 was the only  ground of appeal in 

the High Court.  The learned judge on first appeal was of the view that 

since the appellant had denied that his name was not Loning’o that denied 

him the opportunity to be informed of his rights under section 226(2) of 

the Cap. 20 of the Laws.  However, the sentence was varied because the 

charge sheet specifically stated that the appellant was charged under 

section 60(2) of the Economic and Organized Crime Control Act which has 

a maximum sentence of fifteen years. The sentence was therefore reduced 

to fifteen years.   

 

 In this court the appellant has two grounds of appeal.  The first 

ground is a complaint that the prosecution evidence did not prove the 

charge against the appellant beyond reasonable doubt.  The second is the 

contravention of section 226(2) of the Criminal Procedure Act.   The failure 

by the first appellant court to find that the trial magistrate had to make a 
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finding whether the absence of the appellant in the trial court when the 

trial was conducted was a justified one or not and whether he had a 

probable defence to make.  In other words the trial court was bound to 

find out the cause of the absence of the appellant. 

 

 At the hearing of the appeal the appellant appeared in person.  As he 

had earlier on filed written submissions to support the appeal, he asked the 

Court to rely on these submissions. 

 

The respondent Republic was represented by Mr.Fortunatus Muhalila, 

learned State Attorney.  At first he did not support the appeal but on 

reflection he supported the appeal.  He said there was a flaw in procedure 

for the first appellate court’s failure to address the procedural irregularity 

that was committed by the trial court in failing to find out why the 

appellant failed to attend the trial when the trial was being conducted. 

 

This issue has been addressed in a number of cases decided by the 

Court.  What the Court has always insisted is that when a court convicts an 

accused person in absentia, the court should exercise its discretion under 

section 226(2) of the Criminal Procedure Act in order to afford the accused  
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person an opportunity to be heard on why he was absent or whether he 

had probable defence on merit.   See the cases of Abdullah Hamisi VR 

Criminal Appeal No. 26 of 2005 (unreported), Lemonyo Lenuna and 

Lekitoni V R [1994] T.L.R. 54 and Marwa Mahende V R [1994] T.L.R 

249.  The importance of the procedural requirement was emphasized in the 

case of Lemonyo supra, where the Court held: 

“…The need to observe this procedure assumes 

greater importance bearing in mind that by and 

large accused persons are laymen not learned in 

the law, and are not often represented by 

counsel.  They are not aware of the right to be 

heard which they have under the sub-section, it 

is, therefore, imperative that law enforcement 

agencies make it possible for the accused 

person to exercise this right by ensuring that the 

accused, upon his arrest, is brought before the 

court, which convicted and sentenced him, to be 

dealt with under the sub- section.” 
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The right to be heard is a fundamental right of an accused person.    

The Court has also always held that failure by the trial court to comply with 

section 226(2) of Cap 20 in finding out the cause of the accused’s absence 

during the trial vitiates the proceedings of the trial which was conducted in 

his /her absence.   They have to be quashed and the accused be give an 

opportunity to be heard. The learned judge on first appeal said in his 

judgment that the trial magistrate failed to comply with that procedure 

because the appellant denied his name.  That notwithstanding, the trial 

magistrate having confirmed that the appellant was the one who appeared 

before the trial court several times before he absented himself from 

17/8/2010 until his arrest after the judgment on 31/10/2010,  she had an 

obligation to find out the cause of his absence.   The record shows that the 

appellant made several appearances in court.  That was on 6/10/2009, 

26/10/2009, 18/11/2009, 21/12/2009 and several other dates.  This means 

that it was easy for her to remember the accused. 

 

Since there was this non-compliance of section 226(2) of Cap.20, we 

set aside the proceedings and the judgment of the High Court and remit 

the case to the trial court with the direction that the appellant be brought 
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before the trial court to be dealt with in accordance with the provisions of 

section 226(2) of the Criminal Procedure Act or as  the Director of Public 

Prosecutions may deem fit under the circumstances. 

 

DATED at ARUSHA this  15th day of July 2015 

 

N.P.KIMARO 
JUSTICE OF APPEAL 

 
 

 
B.M.LUANDA 

JUSTICE OF APPEAL 
 
 
 

S.MJASIRI 
JUSTICE OF APPEAL 

 

 

I certify that this is a true copy of the original. 
 
 
 
 

E.Y. MKWIZU 
DEPUTY REGISTRAR 
COURT OF APPEAL 

 
 


