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          IN THE DISTRICT COURT OF MPANDA 

                                AT MPANDA 

  

                   EC. CRIMINAL CASE NO. 1/2014 
                                              REPUBLIC 

 

VS 

MATHEO KAYANDA & DAMIANI KAYANDA……………….………ACCUSED 

 

JUDGMENT  
 

BEFORE:  C. M. TENGWA, -RM. 
 

On the 29th day of January 2014 at 1900hrs the house of the 1st 

accused person located at Kawajense area within Mpanda District 

was searched into. As a result of alleged search different stuffs 

including three pieces of elephant tusks were found. This triggered 

the prosecution side to arraign the accused persons of unlawful 

possession of government trophies under sections 86(1) and (2)(b) 

of the Wildlife Conservation Act No. 5 of 2009 read together 

with paragraph 14(d) of the 1st schedule and section 57(1) and 60(2) 

of the Economic and Organized Crime Control Act Cap 200 RE 

2002.  

 

The accused persons denied the allegations. As a result of the denial 

of the accused persons six witnesses including the ten cell leader of 

the accused persons appeared and testified. According to the ten cell 

leader who appeared as PW6, three pieces of elephant tusks were 

found and seized from the bedroom of the 1st accused person.  
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Likewise, PW1 and PW4 who were at the scene of the crime 

witnessed three pieces of elephant tusks being retrieved from the 

bedroom of the 1st accused person. The accused persons admitted all 

those except the retrieval of the three pieces of elephant tusks. 

Before embarking on the question of whether the three pieces of 

elephant tusks were retrieved from the bedroom of the 1st accused 

person is of equal importance to underscore the meaning of 

possession.  

 

It is illusory find out that even the statute (the Wildlife  

Conservation Act No. 5 of 2009) which is creates of the offences 

in question has not subscribed any meaning or circumstance of 

possession. At least case laws have subscribed comprehensively on 

the meaning and circumstance of possession in which one is said to 

possess.  

 

The remarkable subscription  was subscribed in Moses Charles Deo 

v Rep 1987 TLR 134 in which the Court defined possession in the 

following words:-  

 
for a person to be found to have had possession, actual or 
constructive, of goods it must be proved either that he was 
aware of their  presence and that he exercised control over 
them, or that the goods came, albeit in his absence,  at his 
invitation and arrangement; 
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As it is clearly pointed out in the above quoted paragraph one is said 

to possess a property if he exercise some control over the goods or 

he is aware of it’s presence.  

 

After having been fortified ourselves with the meaning and the 

circumstance of possession we should go back to our question of 

whether the elephant tusks were found into the bedroom of the 1st 

accused person. There is no doubt that independent witnesses are 

the most reliable witnesses if their evidences are not flatted with 

discrepancies and ill motive.  

 

I am of that view as they are incapable of being swerved by 

emotional and the outcome of the case. In my view PW6 spoke 

nothing but the truth. Apart from having nothing to gain or loss from 

the outcome of the case she was firm and consisted throughout the 

trial. Likewise, PW1 and 4 spoke the same thing.  

 

Apart from the testimonies of PW1, 4 and 6 which are worth to be 

believed there is evidence which satisfies this court that the three 

pieces of elephant tusks were seized from the house of the accused 

person. It has appeared from exhibit P3 that the 1st and 2nd accused 

persons appended their signatures on the search warrant as persons 

whom the elephant tusks were seized.  
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Apart from the search warrant, the caution statement of the 1st 

accused insists the three pieces of elephant tusks to have been found 

into the room of the 1st accused person.  The same proposition was 

retaliated in the caution statement of the 2nd accused person who 

was a young brother of the 1st accused person. All these satisfy and 

leave no doubt that the three pieces of elephant tusks were found in 

the bedroom of the 1st accused person. 

 

The last question to be asked and given an answer is whether the 1st 

and 2nd accused persons were in possession of the three pieces of 

elephant tusks. As I have already pointed out, the possessor of a 

property should control the same or have knowledge of its presence. 

The evidence has left no doubt that the three pieces of elephant 

tusks were found into the bedroom of the 1st accused person.   

 

The presence of the elephant tusks into the room of the 1st accused 

person imputes both knowledge of their presence and control over 

the same. Moreover, PW1 DC Balton replied the 1st accused person 

and alleged him to have seduced him to settle the matter without 

taking him to the police station.  

 

On the basis of the above observations the court is satisfied to the 

maximum that the 1st accused person was in possession of three 

pieces of elephant tusks. In that discourse, we were indeed expecting 

the 1st accused to prove how legally or lawfully he possessed the 
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same but did not. This court, therefore, finds him guilty and convicts 

him under section 235(1) of the Criminal Procedures Act Cap 20 

RE 2002.  

 

Coming to the 2nd accused person one Damiani Kayanda, there is no 

doubt that he was residing in the same house with the 1st accused 

person. It was of important for the prosecution witnesses to show 

how the accused person controlled of or knowledge of the alleged 

tusks which was in the room of his brother.  

 

The doctrine of common intention under section 22 of the Penal 

Code Cap 16 RE 2002 would have been properly invoked and 

bridge the accused person with the offence there would have been 

any evidence manifesting the knowledge and control of the accused 

person over the stuff. This court finds the accusations against the 2nd 

accused person not being proven beyond reasonable doubts. It 

therefore finds him not guilty and acquits him under section 235(1) 

of the Criminal Procedures Act Cap 20 RE 2002. 

                  Sgd.  
               C.M. Tengwa RM     

              18/02/2016 

 

Record of Previous Convictions 

State Attorney: There is no any record of previous conviction. 

Offences relating to unlawful possession of government trophies are 

rampant in Katavi Region. Elephants have been killed every day. 

They are therefore in danger being depleted. If the poachers will 
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succeed in their mission, the economy of the country will be at a 

death row. The intervention of the court is needed by a way of 

inflicting stiff sentence.  

 

Mitigation 

I pray for a lesser sentence as I have a family that depends on me. If 

I will be imprisoned my family will miserably suffer. I pray for 

forgiveness.  

 

Sentencing 

The accused person has asked this court to forgive him for having a 

family that depends on him. On the other hand the prosecution side 

has prayed for a stiff as a means of deterring the further commission 

of the offence. At this juncture the court has to strike a balance. It is 

of equal importance to note that the accused person is a first 

offender. The purpose of punishment has always been that of 

rehabilitating the offenders. This court, therefore, sentences the 

accused person to serve a sentence of twenty (20) years in prison.  

                                              Sgd.  
               C.M. Tengwa RM     

              18/02/2016 
         
 

Delivered on the 18th day of February 2016 in the presence of the 

accused person and the State Attorney.  

 
                                                       Sgd. 
                                          C.M. Tengwa RM 

18/02/2016 
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Right to appeal is available to the aggrieved party and is hereby 
explained. 
 
                                                       Sgd. 
                                          C.M. Tengwa RM 

18/02/2016 
 


