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IN THE COURT OF APPEAL OF TANZANIA 
AT MWANZA 

 
(CORAM:  MBAROUK, J. A., MASSATI, J. A., And ORIYO, J. A.) 

 
 CRIMINAL APPEAL NO. 118 OF 2014 

 
1. JOSEPH LAZARO 
2. INNOCENT AMOS 
3. EMMANUEL JUMA   ….............................................................. APPELLANTS 
  

VERSUS 
THE REPUBLIC …..………………………….…………………………..…. RESPONDENT 

 
(Appeal from the Decision of the High Court of Tanzania, at Mwanza.) 

 

(Mwangesi, J.) 
 

Dated the 10th day of February, 2014 
in 

Criminal Appeal No. 90 of 2012 
 

……………..                                                                                                                                                                                                                                                                                                                                                                                                                         
 

JUDGMENT OF THE COURT 
 

23rd & 26th March, 2015 
  

MASSATI, J.A.: 
 
 Before the District Court of Bunda in Mara Region, the appellants 

were charged with four counts, three under the National Parks Act (Cap 

282 R.E. 2002,) and one under the Wildlife Conservation Act No. 5 of 2009.  

Counts, two, three and four were also economic offences, under the 

Economic and Organized Crimes Act Cap 200 (R.E. 2002).   
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 The trial ended on 11/6/2012 when the following sentences were 

meted out onto the appellants.  For the first count of Entering a National 

Park without a written permit, contrary to section 21 (1) and (2) of the 

National Park Act, they were sentenced to pay a fine of 20,000/= or 6 

months imprisonment in default.  For the second count of being in 

unlawful possession of weapons in a National Park contrary to section 24 

(1) (b), and (2) of the National Parks Act read together with paragraph 14 

(c) of the first schedule to the Economic and Organized Crimes Act, they 

were sentenced to pay a fine of 30,000/=Tshs each, or serve one year 

imprisonment in default.  In the third count of unlawful hunting in a 

National Park contrary to section 23 (1) of the National Parks Act read 

together with paragraph 14 (a) of the first schedule to the Economic and 

Organized Crimes Act, they were sentenced to three years imprisonment, 

each.  And, as for the fourth count of unlawful possession of government 

trophies contrary to sections 86 (1) and (2) (b) of the Wildlife Conservation 

Act, read together with the Economic and Organized Crimes Act, the 

appellants were sentenced to 20 years imprisonment each.  There was also 

an order for the forfeiture of one knife, one bush knife, a spear, and a 

motor cycle, make Toyo, registration no. T. 156 BDM. 
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 Before the trial court, it was alleged that on the 15th June, 2011, the 

appellants were found with one carcass of a zebra, at Rwanshagi area, 

within Serengeti National Park, together with a knife, a spear, a bush knife, 

and a motor cycle, with which they hunted the animal and had no permit 

to do so.  As the appellants pleaded not guilty, the prosecution fielded PW1 

and PW3 to prove how and where they arrested the appellants, and PW2, 

testified as to how he prepared and evaluated the trophy and prepared the 

inventory which he tendered as Exh P4. In their defences, all the 

appellants denied to have committed the offences, and tried to explain, 

what they were doing in that area when they were arrested.  But the two 

courts below disbelieved them, and found the prosecution case proved 

beyond reasonable doubt.  Undaunted, the appellants have come to this 

Court on a second appeal. 

 

 Each of the appellants filed a separate memorandum of appeal, but 

we agree with Mr. Castus Ndamugoba, the learned State Attorney who 

appeared for the respondent/Republic that those grounds, generally 

gravitate around three major ones, namely:- 
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1) That the prosecution case was not proved beyond reasonable doubt. 

2) That the lower courts did not consider the defence cases, and 

3) That the 3rd appellant’s age was not considered.  

 

In the course of his submission, Mr. Ndamugoba conceded two 

shortcomings which will also form the backbone of our present decision.  

 

In the first place, the learned counsel conceded that no convictions 

were entered in respect of the third and fourth counts.  In addition, there 

was no finding at all in the fourth count.  Both the trial court and the first 

appellate courts overlooked this.  It was therefore wrong for the trial court 

to have sentenced the appellants on the third and fourth counts without 

first convicting them.  It was equally wrong for the High Court to have 

confirmed both convictions and sentences on those counts.  

 

The appellants themselves did not have any meaningful response to 

this legally technical aspect of the appeal. 

 

We agree with Mr. Ndamugoba.  It is now settled law that for a 

judgment in a criminal case to be complete it must comply with section 235 



5 

 

(1) of the Criminal Procedure Act (Cap 20 R.E. 2002) (the CPA)).  That 

provision is reproduced below for ease of reference. 

 

S. 235 (1) The court, having heard both the complainant and 

the accused person and their witnesses and the 

evidence, shall convict the accused and pass 

sentence upon or make an order against him 

according to law or shall acquit him or shall dismiss 

the charge under section 38 of the Penal Code.  

 

 

 In several of its recent decisions, this Court has held that failure by a 

trial court to enter a conviction invalidates the judgment, and that it follows 

that the High Court could not validly uphold a non-existing judgment.  (See 

PAUL s/o EMMANUEL @ NTOROGO AND ANOTHER VS R., Criminal 

Appeal No. 19 of 2008, JAMES SIAGI MATHAYO VS R., Criminal Appeal 

No. 123 of 2011 (both unreported).  The situation in the present case is 

however different.  In the judgment of the trial court, of the four counts, 

the trial court entered convictions for the first two counts. We find nothing 

procedurally wanting in them.  So, we have no reason to fault that part of 

the trial court’s judgment.  
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 Mr. Ndamugoba has also conceded that when the third appellant was 

sentenced to imprisonment in June, 2012 he was only 17. So under section 

4 of the Law of the Child Act No. 21 of 2009, he was only a “child” by 

definition, and under section 116 (1) of that law, he could not undergo a 

custodial sentence for any offence other than homicide.  

 

 We partly agree with the learned counsel there, that the Law of the 

Child applies to all trials relating to a child. And that takes us to another 

level because section 116 (1) of the Act referred to by the learned counsel, 

refers to a juvenile court. A juvenile court is set up under section 97 of that 

Act.  Under section 98 (1) (a) of the Act, a Juvenile Court has jurisdiction 

to hear and determine criminal charges against a child. Its procedure is 

prescribed under section 99. The conditions governing trials of juveniles 

include, among others, that the proceedings be held in camera, in the 

presence of a social welfare officer, and the right of a parent or guardian to 

be present. 

 

 In the present case, the trial court sat as an ordinary, and not as a 

juvenile court.  The record is silent whether the trial court was aware that 

it was dealing with a child and whether it complied with the conditions set 
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down in section 99 of the Law of the Child Act.  However, since the second 

limb of this argument was not argued by the parties, we shall make no 

further comment. But all the same, the imprisonment of the third 

appellant, is illegal, not in terms of section 116 (1) as suggested by Mr. 

Ndamugoba, but in terms of section 119 (1) of the Act which provides 

that:- 

 

“119 (1) A child shall not be sentenced to imprisonment.” 

 

Under sections 119, and 120 of the Law of the Child Act, the only 

permissible punishments on a convicted child, are a discharge, a 

repatriation order, a custody order to a fit person or institution, or 

committal to an approved school.  

 

 In view of our above observations, we have had to exercise our 

revisional powers and revise the proceedings of the High Court by quashing 

and setting aside all the proceedings of the first appellate court for erring 

in confirming convictions and sentences on the third and fourth counts and 

part of the judgment of the trial court for not entering convictions on those 

counts.  As there were no convictions on those counts, the sentences were 

illegal in respect of all the appellants.  The logical order therefore is for the 
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trial case file to be remitted to the trial court for it to enter appropriate 

convictions in accordance with the law in respect of the first and second 

appellants. 

 

 As for the third appellant, much as we have our doubts on whether 

he received a fair trial as expected under the Law of the Child Act, we have 

no doubt that under section 119 of the Act which, prohibits custodial 

sentences against a child, the sentences of imprisonment meted out 

against him were illegal.  To that extent we allow his second ground of 

appeal. 

 

 With the above analysis, and in the peculiar circumstances of this 

case we are forced, to order the immediate release from custody of the 

third appellant, while the other two should remain in custody while the 

case file is remitted to the trial court for it to make a finding on the fourth 

count and enter convictions on the third and fourth counts in accordance 

with the law.  The case file should then pass through the High Court for a 

rehearing of the appeal before another judge.  If the appellants would still 

be aggrieved by any decision of the High Court they may reappeal to this 

Court.  
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 Order accordingly.  

 

DATED at MWANZA this 24th day of March, 2015.   

 

M. S. MBAROUK 
JUSTICE OF APPEAL 

 
 

 

S. A. MASSATI 
JUSTICE OF APPEAL 

 
 

 

K. K. ORIYO 
JUSTICE OF APPEAL 

 
I certify that this is a true copy of the original. 
 
 

 
 

P. W. BAMPIKYA 
SENIOR DEPUTY REGISTRAR 

COURT OF APPEAL 

 

 


